Template – Remuneration report   

1. Remuneration Report

1.1 Overview and Explanation of the Recommended Report 
The recommended format for a report to creditors should be used by Practitioners seeking retrospective and/or prospective determination of remuneration on a time basis, although aspects of the report may be useful for other remuneration bases. 

Reports should be tailored to the particular circumstances of each administration.

In providing information in a report, the external Practitioner should as a matter of good practice:

1. provide information that is specific to the administration, rather than generic;
2. ensure, where possible, that the level of information is proportionate to the size and complexity of the administration;
3. try to assist committee members or creditors by highlighting the key components of the remuneration claim and any areas that committee members or creditors are likely to view as contentious;
4. provide a summary of high-level information; 
5. explain that further levels of detail are available at the meeting or on request;
6. make explanations concise and clear; and
7. provide disclosure that is meaningful, clear, succinct and appropriate overall.
The courts expect a Practitioner to exercise their professional judgment when putting together a report to committee members or creditors.

The remuneration report may also be combined with a general report that the Practitioner is preparing for committee members or creditors. For example, where a voluntary administrator is seeking the determination of remuneration at the meeting to consider the company’s future and the Practitioner is already under an obligation to prepare a s439A report. 

Committee members or creditors may or may not be familiar with insolvency procedures and are not being remunerated for their time. Therefore, providing more information does not necessarily inform creditors in a more effective manner than providing less: it is the relevance and quality of the information, rather than the quantity, that is key.

At the meeting, it is good practice for committee members or creditors to be made aware that all supporting documentation may be viewed if requested, provided sufficient notice is given to the Practitioner.

1.2 Structure of the Recommended Report
The recommended report is divided into 5 parts with the first two being remuneration specific. 

Part 1: 
Description of Work

Part 2: 
Calculation of Remuneration

Part 3:
Report on Progress of the Administration

Part 4:
General Supporting Information

Part 5:
Initial Advice to Creditors

In practice the report should form a coherent narrative where an overview and status report is followed by the substantive claims and then general explanatory information. 

	Report part
	Timing

	
	Commencement of Administration
	Remuneration approval request

	Part 1
	
	X

	Part 2
	
	X

	Part 3
	
	X

	Part 4
	
	X

	Part 5
	X
	


Part 1: 
Description of Work

The tasks which Practitioners undertake can be broadly divided into 7 categories. These are: 

· Assets
· Creditors
· Employees
· Trade On
· Investigation
· Dividend
· Administration
Information on the seven categories is to be set out in tabular form making it easy for creditors to understand the type and purpose of work being undertaken.  A typical list of tasks is included as guidance. The narrative provided must be sufficient, meaningful, open and clear and provide specifics of the work done for this particular appointment.

· The table included in the report for the particular administration should properly reflect the work done on that appointment.  Inclusion of the full list for all appointments is not appropriate and is not a proper reflection of the work undertaken on the appointment.

· Proper time recording systems should be able to generate reports reducing the time taken to prepare this information.

· The General Description column is indicative only and should be amended to suit the particular appointment. Use specific details (i.e., detailing specific asset or class of asset realisations).

· Where the method of remuneration is time based, dollar value of remuneration attributed to that category of work and hours taken should be included under the task heading for each task category.

· Further details and particulars may be required for large administrations (i.e. more or different categories) or where the remuneration claimed relates to a lengthy period of time (i.e., may need to be divided into time periods).

Part 2:
Calculation of Remuneration (Time Basis)

The suggested format provides all the information necessary to allow a creditor to understand the calculations for the claim for remuneration. Who did what for how long at what rate?

Part 3:
Report on Progress of the Administration

It is common practice to include a progress report with the remuneration report. While not forming part of the remuneration claim, it provides context for creditors to understand the stage of the administration – work completed, work underway, work still to be undertaken.  This part of the report may be incorporated as part of a more general report to creditors.

Part 4:
General Supporting Information

This is information that needs to be provided in support of your remuneration claim, such as the actual resolutions to be put to creditors and presentation of details of your receipts and payments.  These items may be incorporated into the general report to creditors if one is being provided.

Part 5:
Initial Advice to Creditors

This information is standard and should be provided to creditors at the commencement of the administration.  Creditors must have received this information before being asked to approve remuneration

1.3 Content of the Recommended Report
Remuneration Report Part 1:
Description of Work Completed
	Company
	
	Period From
	
	To
	

	Practitioner
	
	Firm
	

	Administration Type
	


	 Task Area
	General Description
	Includes [SUGGESTION ONLY - delete or add details as appropriate to the work done]

	Assets

[hours]

[$ x]
	Sale of Business as a Going Concern 
	Preparing an information memorandum

Liaising with purchasers

Internal meetings to discuss/review offers received

	
	Plant and Equipment
	Liaising with valuers, auctioneers and interested parties

Reviewing asset listings

	
	Sale of Real Property
	Liaising with valuers, agents, and strata agent

Attendance at auction

	
	Assets subject to specific charges
	All tasks associated with realising a charged asset  

	
	Debtors
	Correspondence with debtors 

Reviewing and assessing debtors ledgers

Liaising with debt collectors and solicitors

	
	Stock
	Conducting stock takes 

Reviewing stock values

Liaising with purchasers

	
	Other Assets
	Tasks associated with realising other assets 

	
	Leasing
	Reviewing leasing documents

Liaising with owners/lessors 

Tasks associated with disclaiming leases

	Creditors

[hours]

[$x]
	Creditor Enquiries
	Receive and follow up creditor enquiries via telephone

Maintaining creditor enquiry register

Review and prepare correspondence to creditors and their representatives via facsimile, email and post

Correspondence with committee of creditors members

	
	Retention of Title Claims
	Receive initial notification of creditor’s intention to claim

Provision of retention of title claim form to creditor

Receive completed retention of title claim form

Maintain retention of title file

Meeting claimant on site to identify goods

Adjudicate retention of title claim

Forward correspondence to claimant notifying outcome of adjudication

Preparation of payment vouchers to satisfy valid claim

Preparation of correspondence to claimant to accompany payment of claim (if valid)

	
	Secured creditor reporting 
	Preparing reports to secured creditor

Responding to secured creditor’s queries

	
	Creditor reports 
	Preparing 439A, investigation, meeting and general reports to creditors 

	
	Dealing with proofs of debt
	Receipting and filing POD’s when not related to a dividend 

Corresponding with OSR and ATO regarding POD’s when not related to a dividend

	
	Meeting of Creditors
	Preparation meeting notices, proxies and advertisements

Forward notice of meeting to all known creditors

Preparation of meeting file, including agenda, certificate of postage, attendance register, list of creditors, reports to creditors, advertisement of meeting and draft minutes of meeting.

Preparation and lodgement minutes of meetings with ASIC

Respond to stakeholder queries and questions immediately following meeting

	
	Shareholder enquires
	Initial day one letters 

ITAA Section 104-145(1) declarations

Responding to any shareholder legal action

	Employees

[hours]

[$x]
	Employees enquiry


	Receive and follow up employee enquiries via telephone

Maintain employee enquiry register

Review and prepare correspondence to creditors and their representatives via facsimile, email and post

Preparation of letters to employees advising of their entitlements and options available

Receive and prepare correspondence in response to employees objections to leave entitlements

	
	GEERS
	Correspondence with GEERS

Preparing notification spreadsheet

Preparing GEERS quotations

Preparing GEERS distributions

	
	Calculation of entitlements
	Calculating employee entitlements

Reviewing employee files and company’s books and records 

Reconciling superannuation accounts 

Reviewing awards

Liaising with solicitors regarding entitlements 

	
	Employee dividend 
	Correspondence with employees regarding dividend 

Correspondence with ATO regarding SGC proof of debt

Calculating dividend rate

Preparing dividend file 

Advertising dividend notice 

Preparing distribution

Receipting POD’s

Adjudicating POD’s 

Ensuring PAYG is remitted to ATO 

	
	Workers compensation claims
	Review insurance policies

Receipt of claim

Liaising with claimant 

Liaising with insurers and solicitors regarding claims

Identification of potential issues requiring attention of insurance specialists

Correspondence with Willis regarding initial and ongoing workers compensation insurance requirements

Correspondence with previous brokers

	
	Other employee issues
	Correspondence with Child Support

Correspondence with Centrelink

	Trade On

[hours]

[$x]
	Trade On Management
	Liaising with suppliers 

Liaising with management and staff

Attendance on site 

Authorising purchase orders 

Maintaining purchase order registry

Preparing and authorising receipt vouchers

Preparing and authorising payment vouchers

Liaising with superannuation funds regarding contributions, termination of employees employment

Liaising with OSR regarding payroll tax issues 

	
	Processing receipts and payments


	Entering receipt and payments into accounting system 

	
	Budgeting & financial reporting
	Reviewing company’s budgets and financial statements

Preparing budgets

Preparing weekly financial reports

Finalising trading profit or loss 

Meetings to discuss trading position 

	Investigation

[hours]

[$x]
	Conducting investigation
	Collection of company books and records

Correspondence with ASIC to receive assistance in obtaining 

reconstruction of financial statements
company’s books & records and Report as to Affairs

Reviewing company’s books and records

Review and preparation of company nature and history

Conducting and summarising statutory searches

Preparation of comparative financial statements

Preparation of deficiency statement

Review of specific transactions and liaising with directors regarding certain transactions

Liaising with directors regarding certain transactions

Preparation of investigation file

Lodgement of investigation with the ASIC

Preparation and lodgement of supplementary report if required

	
	Examinations
	Preparing brief to solicitor

Liaising with solicitor(s) regarding examinations 

Attendance at examination

Reviewing examination transcripts 

Liaising with solicitor(s) regarding outcome of examinations and further actions available 

	
	Litigation / Recoveries
	Internal meetings to discuss status of litigation

Preparing brief to solicitors 

Liaising with solicitors regarding recovery actions

Attending to negotiations

Attending to settlement matters

	
	ASIC reporting 
	Preparing statutory investigation reports

Preparing affidavits seeking non lodgements assistance

Liaising with ASIC 

	Dividend

[hours]

[$x]
	Processing proofs of debt
	Preparation of correspondence to potential creditors inviting lodgement of POD

Receipt of PODs

Maintain POD register

Adjudicating PODs

Request further information from claimants regarding POD

Preparation of correspondence to claimant advising outcome of adjudication

	
	Dividend procedures 
	Preparation of correspondence to creditors advising of intention to declare dividend

Advertisement of intention to declare dividend

Obtain clearance from ATO to allow distribution of company’s assets

Preparation of dividend calculation

Preparation of correspondence to creditors announcing declaration of dividend

Advertise announcement of dividend

Preparation of distribution

Preparation of dividend file

Preparation of payment vouchers to pay dividend

Preparation of correspondence to creditors enclosing payment of dividend

	Administration

[hours]

[$x]
	Correspondence
	

	
	Document maintenance/file review/checklist
	First month, then 6 monthly administration review

Filing of documents

File reviews

Updating checklists

	
	Insurance
	Identification of potential issues requiring attention of insurance specialists

Correspondence with Willis regarding initial and ongoing insurance requirements

Reviewing insurance policies

Correspondence with previous brokers

	
	Bank account administration
	Preparing correspondence opening and closing accounts

Requesting bank statements

Bank account reconciliations

Correspondence with bank regarding specific transfers 

	
	ASIC Form 524 and other forms
	Preparing and lodging ASIC forms including 505, 524, 911 etc

Correspondence with ASIC regarding statutory forms 

	
	ATO & other statutory reporting
	Notification of appointment

Preparing BAS’

Completing group certificates

	
	Finalisation
	Notifying ATO of finalisation

Cancelling ABN / GST / PAYG registration

Completing checklists

Finalising WIP 

	
	Planning / Review
	Discussions regarding status of administration

	
	Books and records / storage
	Dealing with records in storage

Sending job files to storage 


1.4 Remuneration Report Part 2:
Calculation of Remuneration
	Employee 1
	Position
	$/hour  (ex GST)
	Total actual hours
	Total

($)
	Task Area 

	
	
	
	
	
	Assets
hrs   $
	Creditors
hrs     $
	Employees
hrs        $
	Trade on
hrs      $
	Investigation
hrs           $
	Dividend
hrs      $
	Administration
hrs              $

	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	TOTAL
	$
	x
	x
	x
	x
	x
	x
	x

	GST
	x
	

	TOTAL (including GST)
	x
	

	Average hourly rate
	x
	x
	x
	x
	x
	x
	x
	x


Note 1: 
The inclusion of Employee names is not mandatory, but some form of coding should be used e.g. Employee A. The name of the Appointee and Co-appointees must be identified.

1.5 Disbursements 
Disbursements are divided into three types: A, B1, B2. 
A 
disbursements are all externally provided professional services and are recovered at cost. An example of an A disbursement is legal fees.

B1 
disbursements are externally provided non-professional costs such as travel, accommodation and search fees.  B1 disbursements are recovered at cost.

B2 
disbursements are internally provided non-professional costs such as photocopying and document storage.  B2 disbursements are charged at cost except for photocopying, printing and telephone calls which are charged at a rate which is intended to recoup both variable and fixed costs.

Full details of disbursements on this appointment are provided ………. 

Information about disbursements can be provided here or as part of the administration’s receipts and payments.
You are not required to seek creditor approval for disbursements, but must account to creditors.  Creditors have the right to question the incurring of the disbursements and can challenge disbursements in court. It is recommended that the above text be included in the narrative explanation for creditors.
Remuneration Report Part 3:
Report on Progress of the Administration 
While not strictly part of the remuneration request, it is important that Practitioners provide progress reports to place the claim in context. This narrative should normally preface the remuneration claim. 
It may well be that this information has already been incorporated into a general report to creditors.  If so, it is not necessary to repeat this information as part of the remuneration request.
1.6 Remuneration Report Part 4:  Supporting information
Future fees
If the Practitioner is intending to request approval of prospective remuneration, the Practitioner must provide the following information to the approving body:
· a summary description of the major tasks still remaining to be done on the administration;
· an explanation of the estimated fees remaining to complete the administration, including the estimated fees for each major task;
· a monetary cap on the remuneration; and
· an explanation as to what this cap represents.
The Practitioner may also choose to estimate the time to be spent by the staff at different levels.
Summary of Receipts and Payments
A summary of receipts and payments to and from the external administration bank account must be provided. 
The receipts and payments summary should be prepared up to a date that is as close as possible to the date on which the notice and report is given to creditors. The summary should be clearly labelled as being prepared ‘as at’ a particular date. 
If large or exceptional receipts and payments are received or made after the report is prepared but before the meeting at which the remuneration claim is to be considered, the external Practitioner should provide additional information to committee members or creditors at the meeting.
Statement of remuneration claim
The Practitioner should clearly:
· state the precise terms of the agreement sought from the committee or the resolution(s) sought from creditors;
· set out the total remuneration previously determined; and 
· indicate whether they will be seeking the determination of further remuneration at some time in the future.
Queries
Creditors need to be informed of their right to obtain further information and they can request that information.
Information Sheet
Creditors must be provided with the remuneration information sheet (or instructions on how to access it) before creditors are requested to approve a remuneration claim.
1.7 Remuneration Report Part 5:
Initial advice to creditors
Remuneration Methods
There are four basic methods that can be used to calculate the remuneration charged by an insolvency Practitioner. They are: 

a. Time based / hourly rates

This is the most common method. The total fee charged is based on the hourly rate charged for each person who carried out the work multiplied by the number of hours spent by each person on each of the tasks performed. 

b. Fixed Fee

The total fee charged is normally quoted at the commencement of the administration and is the total cost for the administration.  Sometimes a Practitioner will finalise an administration for a fixed fee.

c. Percentage

The total fee charged is based on a percentage of a particular variable, such as  the gross proceeds of assets realisations. 

d. Contingency 

The practitioner’s fee is structured to be contingent on a particular outcome being achieved.

Method chosen

Given the nature of this administration we propose that our remuneration be calculated on [insert basis]. This is because:

Provide reasoning for the fee calculation method chosen.
Explanation of [Hourly Rates/Fixed fee/Percentage/Contingency]
The rates for our remuneration calculation are set out in the following table together with a general guide showing the qualifications and experience of staff engaged in the administration and the role they take in the administration. The hourly rates charged encompass the total cost of providing professional services and should not be compared to an hourly wage. 

	Title 2
	Description 3
	Hourly Rate 
(excl GST)

	Appointee
	
	$

	Director/

Consultant
	
	$

	Senior Manager 
	
	$

	Manager 
	
	$

	Supervisor
	
	$

	Senior 
	
	$

	Intermediate 
	
	$

	Secretary
	
	$

	Clerk
	
	$

	Junior
	
	$

	[Notes:

1.
Each firm should develop a table which is appropriate for their firm using the columns set down in the above table

2.
These are example titles only.  Each firm should use the titles appropriate to their firm.

3.
Information that should be incorporated in the description column includes years of experience, qualifications, education, staff supervised.]


For time based remuneration claims, the Practitioner must also include his or her best estimate of the costs of the administration to completion or to a specified milestone.
If fixed fee, percentage of realisations or contingency arrangements are proposed, use the following guidance for this section of the initial advice to creditors.
Guidance for reporting for fixed fee claims

If charging on a fixed fee basis, a fixed amount quote for the cost of the administration, details of what services are included as part of the fixed fee and the basis that the balance of services will be charged on.  If it is intended that some services will be provided on a different basis, the reporting obligations for mixed basis fee arrangements must be complied with.

Guidance for reporting for percentage of realisation claims

If using a percentage of realisations method, the percentage to be applied, clearly documenting what the percentage is to be applied to, when the remuneration will be paid and the expected range of possible remuneration outcomes.

Guidance for reporting for contingency arrangements

If a contingency arrangement within the scope of this Code is proposed, there must be full disclosure of the proposed arrangement and the range of possible remuneration outcomes.

1.8 Information Sheet for creditors on approving remuneration in external administrations

This information sheet, or information about how to access this information sheet, must be provided to creditors before they are requested to approve remuneration.  It can either be provided with the initial advice on the basis on remuneration or with the remuneration request.  

A separate PDF document will be available on the IPA website to download, print or refer creditors to.

Creditor Information Sheet
Approving remuneration in external administrations

If company is in financial difficulty, it can be put under the control of an independent insolvency administrator.  Such a person is called a ‘liquidator’ or a ‘voluntary administrator’ or an ‘administrator of a deed of company arrangement’ depending on the type of administration involved.  For the purposes of this guide, we use the collective word ‘administrator’.

This information sheet gives general information for creditors on the approval of an administrator’s fees in a liquidation, a voluntary administration or a deed of company arrangement (other forms of insolvency administration are beyond the scope of this information sheet). It outlines the rights that creditors have in the approval process.

Work undertaken by administrators
The work undertaken by administrators depends on the type of administration concerned and the issues that need to be resolved. Some issues are straightforward, while others are more complex. 

However, what is common amongst all administration types is that an administrator is, by law, required to undertake a number of tasks which may not directly benefit creditors (for example, the preparation of reports to the Australian Securities and Investments Commission or the preparation of six monthly receipts and payments).  An administrator is still entitled to remuneration for undertaking these statutory tasks.

For more information on the tasks involved ind different administrations, see ASIC’s information sheets: ‘Liquidation: a guide for creditors’ and ‘Voluntary administration: a guide for creditors’.

Entitlement to fees and costs
An administrator is entitled:

· to be paid reasonable fees, or remuneration, for the work they perform, once these fees have been approved by a creditors’ committee, creditors or a court, and

· to be reimbursed for out-of-pocket costs incurred in performing their role (these costs do not need creditors’ committee, creditor or court approval).

Administrators are entitled to an amount of fees for the necessary work that they and their staff properly perform in the administration.

Out-of-pocket costs that are commonly reimbursed include:

· legal fees

· valuer’s, real estate agent’s and auctioneer’s fees

· trading costs involved in running the company’s business during the administration (e.g. for the purchase of stock)

· stationery, photocopying, telephone and postage costs

· retrieval costs for recovering the company’s computer records, and

· storage costs for the company’s books and records.

Creditors have a direct interest in the level of fees and costs, as the administrator will, generally, be paid from the company’s available assets before any payments to creditors are made. If there are not enough assets, the administrator may arrange for a third party, for example another creditor, to pay any shortfall. As a creditor, you should receive details of such arrangements. 

If there are not enough assets to pay the fees and costs, and there is no third party payment arrangement, any shortfall is not paid and the administrator is in effect ‘out of pocket’.

Calculation of fees
Fees of an administrator may be calculated using one of a number of different methods, such as:

· on the basis of time spent by the administrator and their staff, according to hourly rates,

· a quoted fixed fee, based on an estimate of the costs, or

· a percentage, usually of asset realisations.

Charging on the basis of time spent is the most common method.  Administrators have a scale of hourly rates, with different rates for each category of staff working on the administration, including the administrator. 

If the administrator intends to charge on a time basis, you should receive a copy of these hourly rates before the administrator requests approval of their fees.

The administrator and their staff will record the time taken for the various tasks involved, and a record will be kept of the nature of the work performed.

It is important to realise that administrators are professionals who are required to have accounting qualifications and maintain up-to-date knowledge of accounting, business and legal issues.  They have serious responsibilities under the law.  Their hourly rates and those of their qualified staff reflect this.

The hourly rates do not represent an hourly wage for the administrator and their staff. The administrator is running a business—an insolvency practice—and the hourly rates will be based on the cost of running the business, including overheads such as rent for business premises, utilities, wages and superannuation for staff who are not charged out at an hourly rate (such as personal assistants), information technology support, office equipment and supplies, insurances, and taxes with allowance then made for profit.

Many of the costs of running an insolvency practice are fixed costs that must be paid, even if there are insufficient assets available to pay the administrator for their services. 

These are all matters that committee members or creditors should be aware of when considering the fees presented. However, regardless of these matters, creditors have a right to question the administrator about the fees and whether the rates are negotiable.

It is up to the administrator to justify why the method chosen for calculating fees is an appropriate method for the particular administration. As a creditor, you also have a right to question the administrator about the calculation method used and how the calculation was made.

Report on proposed fees
In order to seek approval of fees, the administrator must hold a meeting of the members of any committee of creditors, or, if there is no committee, the creditors themselves.  A report must be sent, with the notice of meeting, setting out:

information that will enable the committee members/creditors to make an informed assessment of whether the proposed fees are reasonable

a summary description of the major tasks performed, or to be performed, and

the costs associated with each of these tasks.

The report should also provide a summary of out-of-pocket costs incurred or expected to be incurred. 

Committee members/creditors may be asked to approve fees for work already performed or fees based on an estimate of work yet to be carried out.

If the work is yet to be carried out, it is advisable for creditors to set a maximum limit (‘cap’) on the amount that the administrator may receive. For example, ‘future fees are approved calculated on hours worked at the rates charged (as set out in the provided rate scale) up to a cap of $X’. If the work involved then exceeds this figure, the administrator will have to ask the creditors’ committee/creditors to approve a further amount of fees, after accounting for the fees already incurred.

Who may approve fees
Who may approve fees depends on the type of external administration: see Table 1. The administrator must provide sufficient information to enable the creditors’ committee, the creditors or the court to make an informed assessment as to whether the fees are reasonable.

Table 1: Who may approve fees

	
	Creditors’ committee
	Creditors
	Court

	Administrator in a voluntary administration
	(1
	(2
	(3

	Administrator of a deed of company arrangement
	(1
	(2
	(3

	Creditors’ voluntary liquidator
	(1
	(4
	(5

	Court-appointed liquidator
	(1, 6
	(2, 6
	(3


1
If there is one.

2
If there is no creditors’ committee or the committee fails to approve the fees. 

3 
If there is no approval by creditors.

4
If there is no creditors’ committee.
5
Unless an application is made for a fee review.

6
If insufficient creditors turn up to the meeting called by the liquidator to approve fees, the liquidator is entitled to be paid up to a maximum of $5,000, or more if specified in the Corporations Regulations 2001.

Creditors’ committee approval
If there is a creditors’ committee, members are chosen by a vote of creditors as a whole. In approving the fees, it is important that the members realise that they represent all the creditors, not just their own individual interests.

A creditors’ committee will generally only be set up where there are a large number of creditors.  If there is one, then they will ask the committee to approve their fees. 

A creditors’ committee makes its decision by a majority in number of its members present in person at a meeting, but it can only act if a majority of its members attend.

If you would like to know more about creditors’ committees and how they are formed, see ASIC’s information sheets: ‘Liquidation: a guide for creditors’, ‘Voluntary administration: a guide for creditors’ and ‘Insolvency: a glossary of terms’.

Creditors’ approval
Creditors approve fees by passing a resolution at a creditors’ meeting. The vote requires a simple majority of creditors present and voting, in person or by proxy, indicating that they agree to the resolution. Unlike committee members, creditors may vote according to their individual interests.

If a ‘poll’ is taken at the meeting (that is, rather than a vote being decided on the voices or by a show of hands, a count of each vote and its value is taken), a majority in number and value of creditors present and voting must agree. A poll requires the votes of each creditor to be recorded.

A proxy is a document whereby a creditor appoints someone else to represent them at a creditors’ meeting and to vote on their behalf. A proxy can be either a general proxy or a special proxy. A general proxy allows the person holding the proxy to vote how they want on a resolution, while a special proxy directs the proxy holder to vote in a particular way.

A creditor will sometimes appoint the administrator as a proxy to vote on the creditor’s behalf. An administrator, their partners or staff must not use a general proxy to vote on approval of their fees; they must hold a special proxy in order to do this.  They must vote all special proxies as directed, even those against approval of their fees.

Deciding if fees are reasonable
If you are asked to approve an amount of fees either as a committee member or by resolution at a creditors’ meeting, your task is to decide if that amount of fees is reasonable, given the work carried out in the administration and the results of that work.

The IPA’s Code of Professional Practice: Remuneration outlines the steps administrators should take to make sure they fulfil their responsibilities to creditors when asking creditors to approve fees, including when those creditors are acting in their capacity as committee members. This guide is available on the IPA website at www.ipaa.com.au 

If you need more information about fees than is provided in the administrator’s report, you should let them know before the meeting at which fees will be voted on.

What can you do if you think the fees are not reasonable?
If you do not think the fees being claimed are reasonable, you should raise your concerns with the administrator. It is your decision whether to vote in favour of, or against, a resolution to approve fees.

Generally, if fees are approved by a creditors’ committee/creditors and you wish to challenge this decision, you may apply to the court and ask the court to review the fees. Special rules apply to court liquidations.

You may wish to seek your own legal advice if you are considering applying for a court review of the fees.

Reimbursement of out-of-pocket costs
An administrator should be very careful incurring costs that must be paid from the  administration—as careful as if they were incurring the expenses on their own behalf. Their report on fees sent to creditors should also include information on the out-of-pocket costs of the administration.

If you have questions about any of these costs, you should ask the administrator and, if necessary, bring it up at a creditors’ committee/creditors’ meeting. If you are still concerned, you have the right to ask the court to review the costs.

Queries and complaints
You should first raise any queries or complaints with the administrator. If this fails to resolve your concerns, including any concerns about their conduct, you can lodge a complaint with the IPA at www.ipaa.com.au or write to:

Complaints Manager
IPA
GPO Box 3921
SYDNEY  NSW  2001

You can also contact ASIC at www.asic.gov.au, or write to:

Manager National Assessment & Action
ASIC
GPO Box 9827
IN YOUR CAPITAL CITY

Complaints against companies and their officers can also be made to ASIC. For other enquiries, email ASIC through infoline@asic.gov.au, or call ASIC’s Infoline on 1300 300 630 for the cost of a local call.

To find out more
For an explanation of terms used in this information sheet, see ASIC’s ‘Insolvency: a glossary of terms’.

For more on insolvency administration, see ASIC’s related information sheets at www.asic.gov.au/insolvencyinfosheets:

· Voluntary administration: a guide for creditors

· Voluntary administration: a guide for employees

· Liquidation: a guide for creditors

· Liquidation: a guide for employees

· Receivership: a guide for creditors

· Receivership: a guide for employees

· Insolvency: a guide for shareholders

· Insolvency: a guide for directors

These are also available from the Insolvency Practitioners Association (IPA) website at www.ipaa.com.au.

The IPA website also contains the IPA’s Code of Professional Practice that is applicable to its members.

Important note: This information sheet contains a summary of basic information on the topic.  It is not a substitute for legal advice.  Some provisions of the law referred to may have important exceptions or qualifications.  This document may not contain all of the information about the law or the exceptions and qualifications that are relevant to your circumstances.
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